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The Trump Administration has announced its intention to increase the use of local law
enforcement agencies to investigate and detain individuals for violations of federal civil immigration laws.
It seeks new agreements with local law enforcement so that state and local agents can serve as “force
multipliers.” The initiative, however, attempts to tevive a program plagued with problems that
undermine both federal immigration policy and the effectiveness of local law enforcement. For the past
fifteen years, 287(g) agreements between local law enforcement agencies and Immigration and Customs
Enforcement (ICE) have been criticized for (1) diverting local resources to federal programs, (2)
undermining relationships between law enforcement and the communities they serve and protect, (3)
increasing the risk of civil rights violations and associated liability, and (4) duplicating other federal
programs that already identify deportable immigrants with criminal convictions.

Summary: Four Principal Reasons to Decline Entanglement with Federal Immigration
Enforcement

1. Local Priorities — Local law enforcement has traditional priorities that include responding to
emergencies, patrolling neighborhoods to prevent crime, facilitating prisoner court appearances
and other court system functions, and many other duties. Time spent on federal immigration
enforcement detracts from these core duties at local expense. Enforcing immigration law
displaces efforts to solve serious crimes with time spent arresting community members who may
have legal status or long-standing ties to the United States and pose no threat to public safety.

2. Cost — Immigration enforcement is expensive. The federal government does not reimburse the
cost of most programs and practices, and local jurisdictions can incur millions of dollars in added
expenses as a result. These costs come through additional detention expenses, overtime payments
for personnel, and litigation costs.

3. Community Relations — To effectively protect public safety, local law enforcement needs trust
and cooperation from local communities. Local residents serve as witnesses, report crime, and
assist law enforcement in other ways. The foundation for this cooperation is undermined when
local police come to be seen as an extension of the immigration system. Survivors of domestic
violence refrain from reporting abuse. Individuals with key information about burglaries fail to
call the police. Immigrant workers flee the community for more hospitable locales. These
outcomes are not limited to the undocumented population. Because citizens and immigrants with
legal status are victims of ICE’s mistakes, their view towards law enforcement deteriorates as
well.?

* Prepared by Kate Evans, Associate Professor of Law and Director of the Immigration Clinic at the University of Idaho
College of Law.

1'U.S. Dep’t of Homeland Security, Office of Inspector General (O1G), The Performance of 287 (g) Agreements, O1G-10-63
(March 2010) at 5.

2 Data over a four year period revealed that ICE has placed detainers on 834 U.S. citizens and 28,489 legal permanent
residents. Transactional Records Access Clearinghouse (TRAC), ICE Detainers Placed on U.S. Citizens and 1.egal Permanent
Residents, Feb. 20, 2013, http://trac.syr.edu/immigration/reports/311/. A federal court recently found that almost half of
one ICE agent’s detainer requests wete erroneous, and only two out of 77 resulted in an individual being taken into ICE
custody. As the court held, “[w]hete an individual’s libetty is at stake, a 50/50 success rate is not acceptable.” Morales v.
Chadbonrne, ___F. Supp. 3d ___, No. 12-301-M-LDA, 2017 WL 354292, *8 (D.R.L. Jan. 24, 2017).




4. Liability — Local jurisdictions that participate in immigration enforcement routinely end up in
court and held liable for constitutional violations. Local police acting upon ICE detainer requests
have faced liability for unlawful detentions in violation of the Fourth Amendment and Due
Process Clause. They have also been sanctioned by courts for violating prohibitions against racial
profiling, especially under 287(g) agreements.

Background

In 1996, Congress added provisions to § 287 of the Immigration and Nationality Act that allow
the U.S. Attorney General to enter into written agreements with a State or its political subdivisions under
which officers of the local agency can perform the functions of an immigration officer by investigating,
arresting, and detaining noncitizens for violations of federal civil immigration law.” Under this law, local
law enforcement agents must be assessed for their qualifications; the agreements must conform to State
and local law; and the immigration enforcement activities of local agents must come “at the expense of
the State or political subdivision.”* Notably, Congress also made clear that the federal government cannot
require local entities to enforce federal immigration law.’

The delegation of immigration enforcement authority through 287(g) agreements take two basic
forms. In the “jail model,” local incarceration officers are deputized to investigate, initiate immigration
detainers, and begin removal proceedings for individuals already in criminal detention facilities. In the
“task force model,” officers perform these same activities in the community.’

Throughout their decade-long history, 287(g) agreements have been the subject of scrutiny and
challenge. The Department of Homeland Security’s (DHS) Office of Inspector General conducted an
in-depth investigation of the program over the course of four years and identified a multitude of
problems.” The U.S. Government Accountability Office and Congressional Research Service have also
reviewed the program.® These offices, along with law enforcement agencies, public policy scholars, and
nonprofit organizations, have documented persistent problems associated with the use of local resources,
the impact on community relations, and the increased exposure to civil rights liability. These issues
resulted in a sharp reduction in 287(g) agreements between 2013 and 2016.” Because these pitfalls are
engrained in the structure of 287(g) agreements, they remain unavoidable in agreements with the Trump
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Administration. Consequently, local law enforcement agencies must be respond with caution to renewed
tederal efforts to move responsibility for federal immigration enforcement onto local law enforcement.

287(g) Agreements Divert Local Resources to Federal Initiatives

The 287(g) program is the most extensive form of local entanglement with federal immigration
enforcement. The bulk of the cost of enforcing federal immigration laws by local officials is borne by the
state and local jurisdictions. The Department of Homeland Security provides training, supervision,
computers and other equipment, but participating state and local jurisdictions must finance officer salaries
and benefits, office space, office supplies, and vehicles associated with all 287(g) operations, including
during the five week mandatory training program."’ Additionally, local jurisdictions generally bear the
cost of immigration-related detention until an individual is transferred to ICE custody. Consequently,
DHS’s Office of Inspector General estimated that ICE saves between about $120,000 — $250,000 per
year for every local law enforcement agent covered by a 287(g) because these agents “perform similar
functions” to ICE officers at local, rather than federal, expense."

The costs to local agencies can be substantial. For example, Prince William County, VA, spent §5
million more than anticipated for the first year of its 287(g) program, forcing it to raise property taxes
and cut police and fire safety budgets to compensate.'> Alamance County, NC, with a population of barely
150,000, spent $4.8 million for just its first full year of 287(g) operations.” The resources invested for
287(g) agreements in these counties are by no means unique.'* The Sherriff for Harris County, Texas
terminated its 287(g) agreement in February 2017 because it was costing $675,000 in salaries and millions
of dollars in overtime expenses and diverting those resources from public safety priorities."

In Idaho, with its low tax rates and limited public expenditures, the resource requirements and
budget overruns associated with 287(g) agreements could put local law enforcement priorities at risk.
Agreements with ICE or Customs and Border Protection (CBP) would force Idaho cities and counties
to choose between performing the tasks of federal agencies or safeguarding the communities they serve.

Further, the requirements within 287(g) agreements make clear thatlocal jurisdictions “are bound
by all Federal civil rights laws, regulations, and guidance relating to non-discrimination, including the U.S.
Department of Justice ‘Guidance for Federal Law Enforcement Agencies Regarding the Use of Race,
Ethnicity, Gender, National Origin, Religion, Sexual Orientation, or Gender Identity,” dated December
2014, and Title VI of the Civil Rights Act of 1964 . . . | which prohibits discrimination based upon race,
color, or national origin (including limited English proficiency) in any program or activity receiving
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Federal financial assistance.”’® Relatedly, the agreements also require local agencies to provide qualified
interpreters as needed.'” Interpretation services are already a costly challenge for many law enforcement
agencies throughout Idaho. And the agreements require local agencies to invest in training and oversight
to ensure compliance with the Department of Justice’s broad anti-discrimination standards while also
assuming the risk of associated litigation.

287(g) Agreements Harm Community Relations and Drive Out Immigrant Workers

287(g) agreements make communities less safe. Although the purpose of 287(g) agreements has
been described as “enhance[ing] the safety and security of communities by addressing serious criminal
activity committed by removable aliens,”" the most tangible effect of the program is a marked mistrust
of police among the Latina/o community."

The majority of unauthorized noncitizens in the United States have not been convicted of a
ctime.” Setting aside arrests for illegal entry, noncitizens accounted for only 5% of atrests for federal
offenses in 2010.” Among convictions of noncitizens for all federal offenses, only 0.4% are for violent
crimes (versus 5% among citizens); 30.2% are for nonviolent crimes (versus 91.6% among citizens); and
69.4% are for immigration crimes (versus 3.4% among citizens).” Further, the Congressional Research
Service reports that “a body of evidence suggests that foreign born are less likely to commit crimes and
less likely to be incarcerated than native born.””

Accordingly, from 2007 to 2011 half of all arrests through 287(g) programs were unassociated
with ctiminal offenses.” One sheriff explained that the 287(g) agreement with his county had allowed his
officers to identify large numbers of immigrants who had no criminal activity.”> A highway patrol officer
in another state transported an accident victim to a participating county jail solely to determine the
victim’s immigration status, without filing any criminal charge. The victim was detained until a 287(g)
officer could respond.” Similarly, some jurisdictions have used their 287(g) authority to arrest and detain
immigrants in connection with only minor offenses and driving violations.”

Law enforcement officials have thus expressed concern over the damage to trust in police among
immigrant communities caused by this cooperation with ICE.*® A study of Latina/o communities in four
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major cities found that two out of three undocumented immigrants are less likely to report crimes to
police, even when they are the victims, for fear that police will investigate their immigration status. Almost
half of all Latina/os ate less likely to report crimes or volunteer information to help police solve crimes
if they believe police will question their immigration status, regardless of immigration status.” Because
immigrants are already more likely to be victimized than the general population and more likely to be
afraid to report crime to police, the use of local officers to enforce federal immigration law makes
participating jurisdictions less safe.”’ In a study of seven jurisdictions with active 287(g) agreements,
community members in every location reported a perception of racial profiling, which in turn is linked
to declining support for law enforcement.” Satisfaction with police among Hispanic communities
dropped steeply with the introduction of 287(g) agreements.”

In the present climate of heightened immigration enforcement, local law enforcement agencies
are seeing new reductions in crime reporting and cooperation with local law enforcement in immigrant
communities.” Victims of domestic violence have been patticularly sensitive to cooperation with
immigration officials.”* A recent nationwide study of advocates for immigrant survivors of crime, 62%
saw an increase in concern by victims over immigration enforcement if they reported their crimes, and
43% had to drop cases as a result of these concerns.” Agreements by Idaho cities and counties to enforce
immigration law are therefore likely to prompt an immediate response from local residents that result in
increased rates of crime generally and in particular, increased violence against their most vulnerable
members—precisely the opposite outcome proponents of 287(g) agreements promise.

Local law enforcement cooperation with ICE also drives away Hispanic community members,
including immigrant workers. In three counties with 287(g) agreements studied by the Migration Policy
Institute, the Hispanic populations declined while the Hispanic populations of neighboring counties
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without 287(g) agreements did not.”* Additionally, where 287(g) jurisdictions employed roadblocks or
enforced immigration law through traffic stops, community respondents in the study reported that
immigrants went to public places less frequently, declined to report crimes or interact with the police,
interacted less with schools and other institutions, and patronized businesses with less frequency.”” Law
enforcement officials in several of those jurisdictions confirmed the increased hesitation to report crimes
and increased victimization of immigrant communities as a result of the 287(g)’s.”® Not only does a
community’s trust in police suffer, but the ability to investigate threats to national security suffers as well
if police face increased challenges in gathering intelligence from immigrant communities.”

Of special concern to Idaho, the negative impact of 287(g) agreements on community relations
is greater where there are also state or local immigration enforcement initiatives.*” With the highly
publicized introduction of House Bill 76, which would have forced local jurisdictions to engage in wide-
ranging immigration enforcement actions or risk losing state funding, along with its replacement—House
Bill 198—the impact of 287(g) agreements on immigrant communities in Idaho is likely to be particularly
stark. As a result, agreements with ICE could face the same overwhelming opposition H.B. 76 did from
Idaho’s leading employers.*'

287(g) Agreements Increase the Risk of Civil Rights Violations & Liability

Over half of the jurisdictions investigated as part of the GAO report relayed concerns that
increased enforcement of immigration laws by local law enforcement would lead to racial profiling at
worksites and in the community.” One participating sheriff explained that he understood the agreement
to provide authority for 287(g) designated officers to “go to people’s homes and question individuals
regarding their immigration status even if the individual is not suspected of criminal activity.”* While
racial profiling as the result of 287(g) agreements can be difficult to study due to limitations in data
collection,* the Department of Justice investigated Alamance County, NC, and Maricopa County, AZ,
for engaging in racial profiling and unconstitutional searches and seizures when exercising their 287(g)
authority. The Justice Department concluded that the Maricopa sheriff’s office “poisoned the relationship
between law enforcement and Latinos, hindering general law enforcement efforts within the Latino
community.”* It also concluded that Alamance country sheriff deputies engaged in a pattern and practice
of constitutional violations by unlawfully detaining and arresting Latinos.* Not only do these counties
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face deteriorating community relations, they incur additional costs related to civil rights investigations
and litigation stemming from practices under their 287(g) program.*’

A study of the related Criminal Alien Program, in which ICE officials screen individuals detained
in state and local facilities for immigration violations, found that police officers arrested Hispanics for
minor offenses at much higher rates than blacks or whites so that they would be processed and screened
for deportability.® Because 287(g) “jail model” agreements function similarly, they create the same
incentives for disparate arrests rates based on race.” The Congtessional Research Service, too, has long
recognized these risks and the legal liability that ensues.” Insufficient supervision by DHS officers is a
recurring criticism of the 287(g) program.” So too is the limited training provided by ICE.” As multiple
jurisdictions with 287(g) agreements have already seen, both of these challenges increase the risk of
erroneous arrest and detention along with the accompanying lawsuits those errors bring.”> Consequently,
Attorneys General for other states are highlighting these risks in their opinions against local enforcement
of federal immigration law.”

Idaho cities and counties risk liability associated with local enforcement of federal immigration
law. History has shown that in other states 287(g) agreements increase the chance of civil rights violations
and litigation, which Idaho agencies can choose not to repeat.

% % %k k ¥

The 287(g) program passes the risks and costs of immigration enforcement onto state and local
jurisdictions with no appreciable benefit for local communities.” Instead, agreements divert scarce
resources from core law enforcement functions, undermine trust and safety in local communities,
encourage immigrants to flee to more welcoming locations, and create heightened risks of civil rights
violations and liability. Idaho cities and counties can learn from the experience of other jurisdictions that
have entered 287(g) agreements and simply opt out.
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